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M&A ACTIVITY

1.  What is the current status of the M&A market in your
jurisdiction?

Australian M&A activity in 2014 to 2015 saw a continuation of
recent deal-making enthusiasm, with underlying deal activity
reflecting favourable conditions for executing transactions,
including financing.

Announced M&A deals amounted to AU$91.7 billion in the 2014 to
2015 financial year, a mild increase from AUS$80.5 billion in the
preceding period. Meanwhile, the number of announced deals
dropped from 513 to 450 (a 12.3% decrease). The landscape for
cross-border inbound M&A has remained relatively strong, albeit
foreign corporations have now focused their attention on the
consumer, leisure, agricultural and transportation sectors (with an
observable shift away from mining and resources assets).

The following trends emerged during the course of 2014 to 2015:

1 Bulge bracket transactions dominated the total values, with
four deals above AUS5 billion amounting to AU$36.9 billion in
aggregate, exceeding the sum of both the deal volume and
value of announcements in this space in each of the previous
three years.

1 Energy, mining and utilities remained the dominant sector with
announced M&A deals of AUS$35.6 billion. However, reduced
activity towards the end of the 2014 to 2015 financial year
suggests that deals in the sector are on hold due to continued
lower commodity prices and a weaker Australian dollar against
the US dollar.

1 Technology, media and telecommunications enjoyed the largest
growth among all industry sectors. Consolidation between
telecommunications groups contributed the most towards total
deal values in the sector with major transactions such as the
merger between iiNet and TPG (AUS$1.7 billion) and the tie-up
between Amcom and Vocus (AU$628 million).

Significant transactions

The major cross-border transactions by state-owned enterprises
include:

1 Japan Post's acquisition of the entire share capital of Toll
Holdings Limited, a leading provider of transport and logistics
in the Asia Pacific region employing approximately 40,000
people across 1,200 locations in more than 50 countries. Toll's
shares were acquired by a scheme of arrangement at a 49%
premium to their pre-announcement closing share price for an
aggregate enterprise value of approximately AUS8 billion. The
transaction was ranked as Australia's fifth-largest inbound
acquisition ever.
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1 Joint off-market contractual takeover offer by Baosteel
Resources Australia Pty Ltd and Aurizon Operations Limited to
acquire Aquila Resources Limited for approximately AUS1.4
billion. This was notable as the first joint bid for an Australian-
listed target by a Chinese state-owned entity and an Australian-
listed company and a key example of vertical integration in
Australian and Chinese iron ore and steel production. Shanghai
Baosteel Group Corporation is listed on the Shanghai Stock
Exchange and was the fourth-largest steel producer in the
world measured by crude steel output in 2014.

Significant private equity transactions include:

1 KKR-led consortium (including Varde Partners and Deutsche
Bank AG) AUS$6.3 billion acquisition of GE Capital's Australasian
consumer finance operations, following a competitive auction
process.

1 Affinity Equity Partners' AU$640 million acquisition of Nine Live
from Nine Entertainment Co. The Nine Live business covers
Australia and New Zealand and spans across live events
ticketing (Ticketek), events promotion, data and analytics and
software licensing.

Significant demergers include BHP Billiton's demerger of South32
Limited implemented via a distribution of South32 shares by an in
specie dividend to shareholders in both BHP Billiton Limited and
BHP Billiton plc. Eligible BHP Billiton shareholders received
South32 shares on a one-for-one basis. Following the demerger,
South32 applied for listing of its shares on each of the following:

1 The Australian Securities Exchange (ASX) Limited.
1 The main board of the Johannesburg Stock Exchange.
1 The official list of the London Stock Exchange.

The South32 businesses comprised gross assets of over
US$26,000 million as of 31 December 2014.

2. What are the main means of obtaining control of a public
company?

Acquisitions of companies, as well as other bodies and managed
investment schemes listed on prescribed markets in Australia
(including that operated by the Australian Securities Exchange
(ASX) Limited), and unlisted public companies, are generally
implemented by a contractual takeover offer or court approved
scheme of arrangement.

20% acquisition threshold. A person proposing to increase their
"voting power" from 20% or below to more than 20%, or to
increase their "voting power" if it is already more than 20% in a
listed company, body or managed investment scheme or an
unlisted company with more than 50 members, will generally do so
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via a contractual takeover or scheme of arrangement, because of a
statutory prohibition that would generally otherwise apply to
making that acquisition, or offering to do so.

Unlike the 30% concentration threshold in the UK, a breach of the
20% threshold in Australia is a statutory offence, rather than a
mandatory bid trigger.

Off-market takeovers. A large majority of Australian takeovers are
off-market rather than market bids. A bidder's off-market takeover
is an offer to all holders of securities (whether or not listed) in a bid
class for all those securities or a specified proportion of them.

Off-market takeovers in Australia can be implemented either by a
contractual takeover offer or bid or court approved scheme of
arrangement.

Off-market takeovers can be conditional on the following:

1 Regulatory approvals such as those from the Australian
Competition and Consumer Commission (ACCC) or the Foreign
Investment Review Board (FIRB) (see Question 4).

1 For a takeover by contractual offer or bid, a minimum level of
acceptances (but, unlike the UK, there is no mandatory
minimum acceptance condition).

Schemes of arrangement. A scheme of arrangement consists of
an acquisition with the consent of holders of target securities
according to a court-approved procedure under Part 5.1 of the
Corporations Act 2001 (Cth) (Corporations Act).

To be implemented, the scheme proposal must be approved by
75% by value and (generally) a bare majority in the number of
holders of offer class securities present and voting at a scheme
meeting. Unlike in the UK, the court has the discretion to dispense
with the majority headcount requirement.

Votes of the offeror and associates are usually excluded, which can
make it difficult to execute a scheme where an offeror already has a
substantial target stake. A scheme provides "all-or-nothing"
certainty that, if approved, the offeror acquires all the scheme class
securities. Equally, where it is not approved, it acquires nothing at
all.

Schemes of arrangement apply to companies and certain other
entities registrable under the law. Listed managed investment
schemes can replicate their effect by seeking security holder
approval to insert scheme-like provisions in their constitutions.

Market takeover bids. A market bid comprises the acquisition of
listed securities by a contractual offer through the relevant stock
exchange. A bidder must offer to acquire all securities in the bid
class. Market bids must be unconditional and made in cash. This
makes them less flexible than off-market takeovers and therefore
less common, but they can prove significantly faster to implement
where possible. Their average value tends to be lower than for off-
market takeovers.

Other types of control transaction. Other exceptions to the 20%
acquisition prohibition include:

1 Acquisitions approved in advance by resolution at a target
general meeting where no votes are cast in favour by the
acquirer and associates or disposer and associates.

1 (Creeping) acquisitions in a target made by a person with at
least 19% of the votes whose voting power increases by no more
than 3% in a period of six months.

1 Acquisitions by entitlements under a pro rata rights issue or by
the underwriter or sub-underwriter to such issue or other
fundraising (but potential control effects of dilutive issues can
still be subject to declaration of unacceptable circumstances by
the Takeovers Panel: see Question 4).
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HOSTILE BIDS

3. Are hostile bids allowed? If so, are they common?

Hostile bids are allowed but are less common than recommended
offers or schemes due to the diminished possibility of due diligence
and elevated execution risk.

It is generally considered impractical to implement a hostile bid by
a scheme of arrangement, although some practitioners consider
that it is technically feasible.

It is possible to attempt to coerce target boards by announcing
non-binding bids to target security holders with the aim of
encouraging them to pressure target management to agree to
recommend a proposal (known as a bear hug or virtual bid).
Currently, there is no parallel to the UK "put up or shut up" regime.

REGULATION AND REGULATORY BODIES

4. How are public takeovers and mergers regulated, and by
whom?

Takeover law and regulation

Takeovers of companies with more than 50 members, as well as
stock-exchange listed bodies and managed investment schemes,
are primarily regulated by statute, which is:

1 Chapter 6 of the Corporations Act 2001 (Cth) for contractual
offers.

1 Part 5.1 of the Corporations Act 2001 (Cth) for acquisitions by
scheme of arrangement.

The rules and regulations of relevant stock exchanges (such as the
Australian Securities Exchange (ASX) Limited) also apply to listed
entities.

Takeover principles. The regulation of takeovers is founded on the
general principles of section 602 of the Corporations Act 2001
(Cth), which state that the purpose of the regime is to ensure that:

1 The acquisition of control of relevant entities takes place in an
efficient, competitive and informed market.

1 The holders of target securities and target management:

know the identity of any person that proposes to acquire a
substantial interest in the target;

have a reasonable time to consider the proposal; and

are given enough information to enable them to assess the
merits of the proposal.

1 As far as practicable, holders of target securities have a
reasonable and equal opportunity to participate in the benefits
of a proposal.

The principles are said to inform the general regulation and
enforcement policy of the two principal regulatory bodies (see
below):

1 The Australian Securities and Investments Commission (ASIC).
1 The Takeovers Panel.

Principal concepts. The principal concepts defined for the
purposes of Chapter 6 of the Corporations Act 2001 (Cth) on
takeovers are as follows.



Relevant interest. Defined broadly to extend the scope of the 20%
acquisition prohibition beyond simple acquisitions of holdings to
encompass:

1 The holder of securities.

1 Other persons with the power to exercise or control the exercise
of a right to vote attached to securities.

1 Other persons with the power to dispose of, or control the
exercise of disposal of, securities.

The concept of power or control is extended to encompass power
and control that is both direct or indirect and exercisable by (or in
breach of) trust, agreement, practice or any combination of them,
whether or not enforceable. Arrangements, options and rights that
can give rise in the future to this power or control also often result
in the relevant interest being deemed to exist, even if they are
conditional.

Associate. This is defined broadly to aggregate relevant interests
of persons that are connected quite indirectly, encompassing as
associates two persons where:

1 One controls the other or they are under the common control of
another person.

1 They are subject to an agreement or proposed agreement
(whether or not enforceable) for the purpose of controlling or
influencing a relevant entity’s management or affairs.

1 They are acting, or proposing to act, in concert in relation to a
relevant entity's affairs.

Voting power. This includes all votes attached to securities that a
person and associates have relevant interests in, divided by the
total number of votes attached to all voting securities in the entity.

Regulatory bodies

ASIC. This is the principal regulator for mergers and acquisitions.
ASIC is an independent statutory body that supervises compliance
with the Corporations Act 2001 (Cth), including its takeover
provisions. ASIC has broad powers under those provisions,
including:

1 Exempting a person from them.

1 Declaring that provisions apply to them as if specified provisions
were omitted, modified or varied.

ASIC can apply to the Takeovers Panel for declarations of
unacceptable  circumstances in  takeover disputes and
consequential remedial orders, but the Takeovers Panel is the
arbitral body.

ASIC is also the regulator with whom scheme of arrangement
documents must be registered and can also appear to present its
views in court proceedings either for the convening of scheme
meetings or, following those meetings, for the approval of the
scheme.

ASX. The rules of the ASX govern a target or bidder if either or both
is listed on that exchange, although some companies can also (or
instead) be listed on a foreign stock exchange.

Takeovers Panel. The primary arbiter of disputes in relation to
Australian takeovers is the Takeovers Panel. The Takeovers Panel
consists of members appointed by the government on the basis of
their particular expertise in takeovers. The Takeovers Panel is the
primary venue for dispute resolution while takeovers are current.

As a statutory body, the Takeovers Panel's decisions are
nevertheless still subject to judicial review by the Federal Court
under statute and the High Court under the terms of the Australian
Constitution. Unlike in the UK, the review power has actually been
exercised in practice against the Takeovers Panel in the celebrated
Glencore International AG v Takeovers Panel decisions of 2005 and
2006.

The Takeovers Panel has broad powers in takeovers including:

Declaring unacceptable circumstances, whether or not they
constitute a contravention of the Corporations Act 2001 (Cth).
The Takeovers Panel can then make any order it thinks
appropriate, including divestment orders and orders affecting
third parties.

1 Reviewing ASIC's decisions modifying, or exempting persons
from, takeover provisions.

The Takeovers Panel has published several Guidance Notes on its
policy. Unacceptable circumstances on control (or a substantial
interest) can arise in respect of any transaction (not solely
contractual takeovers) and the Takeovers Panel has jurisdiction. In
addition to ASIC, any person (including the target) whose interests
can be affected can apply to the Takeovers Panel for a declaration
of unacceptable circumstances on control.

Certain acquisitions may also require approval from:

7 The Foreign Investment Review Board (FIRB). The FIRB is a
non-statutory body that assists the government with the foreign
investment regime. For various control transactions, a foreign
acquirer can ultimately require the approval of the Treasurer,
acting on the advice of FIRB (see Question 26).

1 The Australian Competition and Consumer Commission
{ACCC). The ACCC monitors compliance with the Competition
and Consumer Act 2010 (Cth). The ACCC can become involved
in control transactions which would, or be likely to, have the
effect of substantially lessening competition in a substantial
market (see Question 25).

See box, The regulatory authorities.

PRE-BID
Due diligence

5. What due diligence enquiries does a bidder generally make
before making a recommended bid and a hostile bid? What
information is in the public domain?

Recommended bid

Bidders are likely to receive significant target confidential
information for a recommended bid, subject to constraint under the
continuous disclosure and insider dealing regimes.

There is no statutory equivalent to the UK "equality of information"
rule for competing bidders. Subject to fiduciary duties and
Takeovers Panel guidance, the target management in a takeover
contest may feel able to disclose different information to a
preferred bidder over a less welcome one.

Hostile bid

The bidder is limited in hostile takeovers to public information,
including that published by either the Australian Securities and
Investments Commission (ASIC) or the Australian Securities
Exchange (ASX) Limited. For ASX-listed entities, this includes:

1 Announcements of materially price sensitive information of
target.

1 Periodic reports, for example, annual reports and accounts or
half-year or quarterly financial statements.

1 Disclosure documents for previous takeovers, debt or securities
offerings.

1 Particulars of target share capital and major holders.

1 Particulars of target directors (if any) and senior management
(including their remuneration or security entitlements).

1 Target constitutional documents.
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Public domain

An ASX-listed entity that is, or becomes, aware of any information
concerning it that a reasonable person would expect to have a
material effect on the price or value of the entity's securities must
immediately tell ASX under the continuous disclosure rules.
Immediately is interpreted in regulatory guidance as "promptly and
without delay".

target.

global.practicallaw.com/acquisitions-guide



